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DECI SI ON

HESSE, Chairperson: R o Hondo Faculty Association, CTA/ NEA
(Associ ation) appeals a decision, attached hereto, of a
conpliance officer of the Public Enploynent Relations Board
(PERB or Board). The conpliance officer found that the
col | ective bargai ning agreenent signed on June 10, 1981 by the
Associ ation and the R o Hondo Community College D strict
(District) established a new class size status quo, which
termnated the District's duty to return class size maxinmuns to
pre-1979 Spring senester levels. He also ruled that the
District's liability for overload pay was based on the increase
in maxi num cl ass size caused by the District's unilateral
change, rather than total enrollnent, but that such liability

would termnate at the beginning of the Fall 1981 senester.



For the reasons which follow, we affirmthe findings of
fact and conclusions of |aw reached by the conpliance officer.
Because of a msstatenent in the Order, we nodify it consistent
with the discussion bel ow.

PROCEDURAL HI STORY AND FACTUAL SUMVARY

I n the underlying decision (PERB Decision No. 279), the
Board found that the District unilaterally increased the class
size maxi muns for specified courses in the Business Departnent
beginning in the Spring of 1979. In that decision, the Board
ordered the District to return class size maximuns to the
| evel s maintained prior to Spring 1979 and to pay all affected
instructors "overload_pay," i.e., a premum wage based on the
nunber of students registered in excess of the pre-1979 Spring
senmester maxi mum cl ass si ze.

In its request for reconsideration of PERB Decision 279,
the District argued that it had reached agreenent with the
Associ ation concerning the forner's unlawful conduct. The
Board granted the District's request for reconsideration of the
~renmedy and nodified its order to permt termnation of the back
pay award at the date upon which the parties reached agreenent
or inpasse. (PERB Dec. No. 279a.)

A hearing was conducted to determne if the District had
conplied with the revised Board order. The District stated
that it had not yet conplied with paragraph B.3 of Decision No.
279a because it could not reach agreenent with the Association

as to whether the parties had reached a negoti ated agreenent



concerning the subject of maxi mum class size. Further, it had
not conpensated the affected instructors with overl oad pay as
ordered by the Board.

Two issues: were presented to the PERB conpliance officer:
(1) Dd the parties' collective bargaining agreenent (signed
June 10, 1981) termnate the District's duty to return class
size maximuns to the pre-1979 Spring senester |evels and,
accordingly, limt the District's liability for overload pay?
(2) Ddthe Board intend for the District to conpensate the
accounting instructors for all students enrolled in excess of
the pre-1979 Spring levels, or was the District's liability to
be cal cul ated based on the nunber of students per class by

which it raised the class-size maxi nuns?

Relying on Pittsburg Unified School District (1984) PERB

Deci sion No. 318a, the conpliance officer concluded that the
1981 agreenent termnated the District's Iiability.1 The

conpliance officer found the "basic subject matter" of class

Y'n Pittsburg Unified School District, supra, the Board
hel d:

We disagree with the Association's argunent
that . . . back pay should term nate only
when a subsequently negoti ated agreenent
speci fically addresses the conduct
conplained of in the unfair practice charge
itself. In order to termnate liability for
back pay, "a subsequenily negotr at ed

agr eement need only addr éss the basic
SubJect natter of the unrTateral change, and
need not constitute a "walver®™ Dby the
AsSocration of 1fs claimthat the Dstrict
acted unlawrully. (Enphasi s added.)




size was addressed in the parties' collective bargaining
agreenent effective June 11, 1981.

Wth respect to the overload pay issue, the conpliance
officer found that the District's overload pay liability would
be limted to the increase in students registered as a
consequence of the District's unilateral change. The
conpliance officer found that conpensating instructors for
those additional students whom they had voluntarily admtted to
their classes could be viewed as a punitive rather than a
renmedi al nmeasure, since instructors had never before been paid

extra for excess students they had voluntarily admtted.

DI SCUSSI ON

Term nation of Back Pay

The conpliance officer properly concluded that the 1981
agreenent termnated the District's liability for back pay. As
the hearing officer noted, pursuant to our decision in

Pittsburg, supra, only the "basic subject matter"” need be

addressed to termnate liability. It was also proper for him
to find that the 1981 agreenent altered the status quo, and
that reducing class size maxinmuns to the pre-1979 |evel was

t heref ore i nappropriate.?=

The Board has previously declined to order restoration
of the status quo where such action "would not effectuate the
purposes of the Act." (See Mddesto Gty and H gh School
Districts (1986) PERB Decision No. 566, R o Hondo Community
ColTege District (1983) PERB Decision No. 279a, Delano Union
El enentary School District (1982) PERB Decision No. 213a.)




Furthernore, not only did the June 10, 1981 agreenent cover
the "basic subject matter" of class size, so did two subsequent
3
agreenents. A new status quo was created through the

negoti ati on process. To ignore these agreenents would be, in

effect, a repudiation of that process.

Amount of Overl oad Pay

In PERB Decision No. 279, the Board ordered the District to

Pay to all District instructors of

I ntroduction to Accounting and Principles of
Accounting A & B courses overload pay for
all students registered . .. in excess of
the maxi num class size prior to such spring
senester 1979.

The conpliance officer found that the key to the Board's
intent was not the word "all," but the phrase "naxi mum cl ass
Size prior to such spring senmester 1979." Reasoning that the
term "maxi num class size" took into account the past practices
of the parties, including practices of the parties affecting
consensual class size maxi muns, the conpliance officer ordered
overl oad pay for

all District instructors who taught

I ntroduction to Accounting or Principles of
Accounting [1]A and [1]B from spring
senester 1979 to fall semester 1981 for
every student registered during that period

in excess of the maxi mum cl ass size stated
in the Master Course Data File imediately

3The agreenent signed June 10, 1981, was effective
t hrough June 30, 1983. An anmended agreenent dated Cctober 27,
1982, had effective dates of Cctober 28, 1982 through June 30,
1983, and a subsequent agreenent dated June 13, 1986, had
effective dates of July 1, 1983 through June 30, 1986. Each of
t he subsequent agreenents contained an identical Article 8
entitled dass Size.



before the 1979 spring senester, wthout
consent of the course instructor.

W find the conpliance officer properly analyzed PERB
Decisions 279 and 279a in finding no intent to award overl oad

pay where the instructors consensually admtted additional

students above the unilaterally increased nmaxi mum cl ass si ze.
Central to the District's violation is its unilateral decision
to permit the registration of students in nunbers over and above
t he naxinunfclass Size established prior to the 1979 Spring
senester. The nunber of students that instructors voluntarily
registered in excess of the unilaterally increased maxi mum cl ass
size, however, falls outside of the District's wongful action.
The actual practice in the District showed that instructors did
not receive overload pay for such consensually admtted

addi ti onal students.

Wiile we agree with the analysis of the conpliance officer,
however, he m stakenly used the term "Master Course Data Fil e"
in his Oder as the benchmark for determ ning the maximum cl ass
size for purposes of calculating overload pay. |In its origina
decision, the Board found that the District's Master Course Data
File did not conformto the actual practice in the District.
Wiile the data file showed no increase in maxi num class size,
the testinony of an accounting instructor, corroborated by
course registration docunents, showed increases in class size
maxi muns. The Board, in reliance on the testinony and

docunments, found that the District unilaterally increased the



maxi mum cl ass size for the affected accounting courses. ( PERB
Dec. No. 279 at pp. 20-22.)

Based on the Board's previous treatnent of the Master Course
Data evidence, it follows that the data file should not be used
in determning the anount of overload pay to which the business
instructors are entitled. Instead, the maxi mum class size as
reflected in the registration docunments is the appropriate
benchmark to use in determning the anmount of overload pay. The
evidence indicates that in the Spring of 1979, the D strict
i ncreased the maxi mum cl ass sizes by five students. The
regi stration docunents indicate, however, that the maxi mum cl ass
sizes were tenporarily returned in the Fall of 1979 to their
| evels prior to the unilateral change. Then, in the Spring of
1980, the maximum sizes were again increased, this tinme by ten
students. In the Fall of 1980, however, the classes were
apparently reduced by five to the higher level set in the Spring
of 1979.

At the conpliance hearing, the D strict presented evidence
that all students officially registered were listed on a
"permanent roll sheet,"” which is issued to instructors during
the third week of the semester.4 The District receives its
apportionnment funds fromthis record.5 Since the first

accurate listing of the actual nunber of students enrolled in

“See Conpliance Transcript, page 22.

> Apportionment" is that amount of noney allotted to each
community college by the state.



 we find that this

cl ass appears on the permanent roll sheet,
docunment should be used to calculate the instructors' overl oad
pay. Wiere students were enrolled subsequent to the sheets
being printed,’ these changes nust be added to the
cal cul ati ons. In no event shall overload pay cal cul ations
i nclude any students registered in excess of the unilaterally
i ncreased maxi mum cl ass si zes.

ORDER

Upon the foregoing facts, conclusions of law, and the entire
record in this case, and pursuant to Governnent Code section
3541.5(c), it is hereby ORDERED that the R o Hondo Comrunity
Col l ege District shall:

1. Pay overload pay to all District instructors who taught
| ntroduction to Accounting 152 or Principles of Accounting 1A
and 1B for Spring senester 1979 to Fall senester 1981 for every
student whose nane appears on the permanent roll sheet for such
senester in excess of the maxi mum class size established by the
practice imediately before the 1979 Spring senester up_to the
unilaterally established maxi num class size for that senester.

Such paynent shall include interest at the rate of 7 percent.

®Many students appear on the tenporary roll sheet who do
not attend class. Many other students are added during the
first few class sessions.

At the conpliance hearing, a District wtness (Jenkins)
testified that occasionally additions were nade to the
permanent roll sheets by instructors. (Conpliance TR p. 27.)
Where these handwitten additions occur, they should be added
to the cal cul ati ons.



2. Witten notification of the actions taken to conply
with this Oder shall be made to the regional director of the
Publ i c Enpl oynent Relations Board in accordance with his
i nstructions.

This Order shall becone effective imedi ately upon service

of a true copy thereof upon the Rio Hondo Conmunity Coll ege
District.

Menbers Burt and Porter joined in this Decision.
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PROCEDURAL HI STORY

The underlying unfair |abor practice charge, filed on
May 27,1980 alleged that the Rio Hondo Community College
District, (hereafter District), unilaterally changed various
wor ki ng conditions of enmployees in violation of Government Code
section 3543.1(a), (b) and (c). A conplaint was issued by the
Public Employment Rel ations Board (hereafter PERB or Board) on
August 26, 1980. The Rio Hondo Faculty Association CTA/ NEA,
(hereafter Association), filed an amendment to the unfair
practice charge on December 18, 1980.

After settlement conferences failed to bring about an

agreement, a formal hearing was held on March 30, 31 and

Thi's Board agent decision has been appeal ed to
the Board itself and is not final. Qilytothe
extent the Board itself adopts this decision and
rationale may it be cited as precedent.




April 1, 1981 before Adm nistrative Law Judge Al l en R Link.
Both parties prepared and submtted briefs. M. Link's
proposed'decision issued on April 13, 1982 and was excepted to
by the District.

PERB, thereafter reviewed the District's exceptions and
issued its Decision No. 279 on Decenber 31, 1982
Subsequently, the District submtted a request for
reconsi deration pursuant to PERB Regul ation 32410(a).1 The
basis for the request was that the District felt the Board had
erred by finding violations and that the remedy ordered was
i nappropri ate because the parties had reached a collective
bar gai ni ng agreenent termnating the period for which the
District was required to nmake enpl oyees whol e under the Board's
order. The Board denied the request for reconsideration of the
.nerit§ of its findings, but granted the request for revising
its order and issued Decision No. 279a on May 16, 1983, to add
that the make whole period could termnate if the parties reach
agreenent or inpasse "as to this issue.” No petition for
judicial review of PERB Decision 279a was filed, thus the
deci si on becane final on June 16, 1983.2

To determne if the District had conplied wwth the Board's

Order, a hearing was conducted on January 22, 1985.

'PERB's regul ations may be found at California
Adm ni strative Code, title 8, part Ill, section 31001, et seq.

’See CGovernnent Code 3542{b).



On February 1, 1985, supplenental evidence was presented by
the District. This evidence was admtted into the record on
February 22, 1985, with no objection by the Associ ati on.

Post-hearing briefs were filed by both parties on March 12,
1985. Reply briefs were filed on March 22, 1985, and the
matter was submtted.

FACTS

The District inforned Regional Director Frances A Kreiling,
t hrough correspondence in 1983 and 1984, that it had conplied
with all affirmative obligations of the order except Paragraph
B.3 which reads as foll ows:

Rescind the policy which raised the nmaxi mum
nunber of students permitted to register
during the registration period in the

I ntroduction to Accounting and Principles of
Accounting A & B courses. The maxi num shal
be returned to the level maintained prior t0
spring 19/9.

Pay to all District instructors of

I ntroduction to Accounting and Principles of
Accounting A & B courses overload pay for
all students registered in excess of the
nmaxi NUM Cl ass Sl Ze prior to Spring Senester
1979, fromthe spring senester 19/9 to0 the
present or until the parties reach a
negoti at €d agreenent or i1npasse as to this
I SSUE, Whi Chever 1S sooner. Such payment
Shal T include 7 percent per annum interest.
(Enphasi s added.)

The parties stipulated that collective bargaining
agreenents between the Association and the District in PERB s
files were accurate and conplete. PERB files contain the

col l ective bargaining agreenent dated June 10, 1981, with an



effective date of June 11, 1981 through June 30, 1983; an
amended agreenent dated Cctober 27, 1982 with effective dates
of Cctober 28, 1982 through June 30, 1983; and their | atest
agreenent dated June 13, 1984 with effective dates of July 1,
1983 t hrough June 30, 1986.

Each of these agreenents contains an identical Article 8
entitled Class Size which limts class size maximuns to "those
in effect as of February 1, 1981, as recorded in the master
course data file." The maxinmunms may be nodified by the parties
in accordance with other provisions of the Article, but
nodi fication under those provisions is not an issue in this
case. 3 Testinony revealed that there were no side letters or
menoranda relating to the class size article.

The contract maxi num class sizes as recorded in the master
course data file on February 1, 1981, were 40 for Introduction
to Accounting and 45 for Principles of Accounting A and B, an
i ncrease of five students per class over the maximuns in effect
before the spring senmester of 1979 when the District nmade the

first of the unilateral changes in class size maxi nuns of which

it was found guilty by the Board in PERB Decision No. 279. At

SArticle 8. A

A. Unless nodified in accordance with the
follow ng provisions, class size limts for
the ternms of this agreenent shall be those
in effect as of February 1, 1981, as
recorded in the master course data file.



that tinme in 1979 the maximum for Introduction to Accounting
was 35 students and 40 for Accounting 1A and 1B. The foll ow ng
senester, fall 1979, the District increased unilaterally the
maxi mum si ze of each of those classes by an additiona

5 students. The maxi num becane 45 and 50, respectively, but
they were then cut back to 40 and 45, remaining 5 students

above the original, nutually accepted maxi nuns.

G |l bert Acosta, association consultant, testified that no
cl ass size grievances have been filed since the contract signed
by the parties on June 10, 1981 becane effective. No other
unfair practice charges alleging violations of EERA section
3543.5(a) or (c) have been filed against the District for
refusing or failing to negotiate regarding the subject of class
size. (AGlbert Acosta's testinony, Hearing Transcript p. 78.)

Don Jenkins, Vice President of Academ c Affairs and
Assi stant Superintendent for the District, testified w thout
contradiction that the practice since well before spring
senester 1979 has been that students enrolled in a class above
the class size maxi mum accepted by the District are admtted
only with perm ssion of the class instructor. Therefore,
students enrolled above the class size maxi nuns acknow edged by
the District are, in effect, admtted by the instructors and
not “by the Registrar's office or nmanagenent of the District.

Ms. Pacheco generally confirnmed this testinony, stating that,

in her nearly ten years with the District, instructors have had



the option to over enroll students if they choose. She further
stated that the District did not discourage over enroll nment.
Her general inpression was that the District was very casual in
its treatnment of class size requirenments, (HT pp. 62-65).4

Charging Party w tnesses Pacheco and Acosta both recalled
that Bill Hamlton, the District's Chief negotiator, during
negoti ation of the 1981 agreenent, stated that there were two
processes at work —one involved collective bargaining and the
other the unfair practice litigation. (HT pp. 59-61;73-76.)
From that statenment Pacheco and Acosta inferred District assent
that Article 8, class size, of the 1981 agreenent, would have
.no effect on any renedy |later ordered in PERB Decision No. 229.

| SSUES

1. Is Article 8A of the parties' June 10, 1981 agreenent
fixing class size maxinmuns at the February 1, 1981 naster
course data file levels, a negotiated agreement termnating the
District's duty under Paragraph B.3 of the order in PERB

Deci sion No. 279a to return class size maxinuns to the

“This practice has been contractual since September 1,
1981, the effective date of Article 8 in the agreenment the
parties signed June 10, 1981:

Established class limts my be exceeded for
a given section (5) upon recomendati on of

t he departnment chairperson with consent of
the instructor involved. (Article 8: «class
size, D.)



pre-1979 spring senester |evels and pay overload pay to
affected instructors after Septenber 1, 1981?55

2. During the Paragraph B.3 liability period, nust the
District pay instructors overload pay for all excess students
regi stered, including those admtted with instructor consent,
or only for those excess students admtted as a result of the
District's unilateral changes in class size maxi nuns?

DI SCUSSI ON

The Board shall have the power to issue a
deci sion and order directing an offending
party to cease and desist fromthe unfair
practice and to take such affirmative
action, including but not limted to the

rei nstatenent of enployees with or. w thout
back pay, as will effectuate the policies of
this chapter.?®

Pittsburg Unified School District PERB Decision No. 318a

(4/2/84), provides insight into the Board's interpretation of
its own renedial powers. In Pittsburg, the Board reconsidered
its make-whol e order and determ ned that a contract reached by
the parties subsequent to the filing of unfair practice charges
whi ch al | eged unil ateral changes by the enployer, would
termnate the renedial liability period. The rationale for

this decision can be found at p. 5,

>Though the agreenent was signed June 10, 1981 and became
effective generally on June 11, the class size article, Article
8, contains a different effective date; Septenber 1, 1981.

®See Governnent Code Sec. 3541.5(c).



Such an agreenent would term nate both the
make-whol e portion of the renmedy and,

i nasmuch as the parties have nutually agreed
to alter the status quo, that portion of the
renmedy ordering restoration of the status
quo ante.

In footnote 3 found on page 5 of the Pittsburg decision
(supra), the Board specifically addresses the argunents raised
by the Association in its brief in the instant case.

We di sagree with the Association's argunent
that under Ri o Hondo, back pay should
termnate only when a subsequently

negoti ated agreenent specifically addresses
t he conduct conplained of in the unfair
practice charge itself. In order to
termnate liability for back pay, a
subsequeniTy negotl at ed agreenment need only
address t(he basi ¢ subject matter of the
uni T at eral changeé, and need not constitute a
"Wal VEr by the ASsociation of 1ts clarm
tThat thé DIstrict acted unlaw alTy.
(EMphasi s added.”)

In this case, the "basic subject matter" of class size
clearly was addressed in the parties' collective bargaining
agr eenent effectivé June 11, 1981 and the two successor
agreenents contain identical |anguage.

Hence, even though the unfair practice charge was not
resol ved specifically by the agreenent effective June 11, 1981,
the status quo was altered and back pay term nated as of
Septenber 1, 1981, because the agreenent addressed cl ass si ze,
"the basic subject: matter of the unilateral change." Had the
Associ ation reserved the right in the June 11, 1981 agreenent

to insist on restoration of the status quo ante or extra



teacher conpensation for classes exceeding the pre-spring 1979
size limts in the event of a favorable PERB ruling on Case
No. LA-CE-1157 (PERB Decision No. 279 and 279a), this case

m ght be di stinguishable fromPittsburg, however, that was not
done.

The Association's argunent that the parties have yet to
reach agreenent on the subject of class size is unconvincing
particularly in light of the clear |anguage of Pittsburg,
supra. The parties have lived under the terns of collective
bar gai ni ng agreenents for nearly four years which contain an
article specifically dealing with class size. Therefore, the
contract that the Association and the District signed effective
June 10, 1981 establishes the effective cut-off date for
l[iability as to any back pay clains and term nates the
District's obligation to restore the status quo ante.

As to the issue of the Board's intent in the order that the
District pay Principles of Accounting A and B and | ntroduction
to Accounting instructors for all students registered in excess
of the 1979 maxi mum cl ass si ze, the Association argues that the
District waived its right to challenge the Board' s use of the
term"all" by not raising it in its notion for
reconsi deration.

In Brawl ey Uni on High School District, PERB Decision

No. 266a, (4/7/83), the Board held that an enpl oyer respondent

who had not raised a particular defense in its request for



reconsi deration was precluded fromraising the defense at a
conpl i ance heari ng.

The general and well-established rule is
that a right once waived is gone forever
(Jones v. Maria (1920) 48 Cal. App. 171 [191
. 943]) and may not be re-asserted, Hein
Estate (1939) 32 Cal App. 2d 438 [90 p. Zd
TO0]; Faye v. Feldman (1954) 128 Cal. App.
2d 31971275 p 20 IZIT.. Consistent with this
rule, we found that the district waived its
right to the finding of violation. (See
p. 6 Brawl ey Union Hi gh School District,
supra.)

As did the enployee organization in Braw ey, the
Associ ation here argues that the District had anple opportunity
to contest the finding of the Board that instructors should be
paid for "all" -excess students by raising the defense of
vol untary adm ssion of some of the students in its original
request for reconsideration or before.

The word "all,"” however, is not the interpretational key to
the Order in Decision No. 279a. The real issue is what the
Board meant by the phrase,’”naxinun1class size prior to spring
senester 1979," in Paragraph B.3. D d the Board nean the
maxi mum cl ass sizes stated in the Master Course Data File
effective imedi ately before the 1979 spring senester or did
the Board intend that phrase to include reference to those
students admtted with instructor consent under the parties’
practice?

In its exceptions to the ALJ's proposed deci sion addressed

by the Board in PERB Decision No. 279, the District argued that

10



master course data sheets reflect "official"™ policy and that
actual practice at variance with the data sheets should be
ignored. The Board rejected that superficial approach however,
agreeing with the Association that the actual should prevail
over the theoretical and finding unilateral increases in class
size by the District even though the increases were not
reflected in the master course data sheets. (Decision No. 279,
pp. 21-22.) Hence, the Board decided that "maxi numclass size"
is not necessarily determ ned by reference to naster course

dat a sheets al one.

For many years it has been the practice of the parties to
al | ow excess students to register in classes wth the consent
of the instructors and the instructors have not received
overload pay for those consensually admtted excess students.
Havi ng considered actual practice in defining "maxi num cl ass
size" in the basic decision in this case, there is no reason to
assume "maxi mum cl ass size" -as used by the Board in Decision
No. 279a was not intended to take into account practices of the
parties affecting actual, consensual, class size maxi nuns
during the overload pay liability period. Applying this
definition, "maximum class size" ‘includes the class maxi num
stated in the master course data file and all other students
registered with instructor consent. Hence, the District's
overload pay liability during the period specified in

Paragraph B.3 would be Ilimted to paynent for those students

11



who were registered in excess of the maxi mum cl ass sizes stated
in the Master Course Data File effective inmmediately before the
1979 spring senester and w thout instructor consent.

| Requiring the District to conpensate instructors for excess
students they had admtted to their classes voluntarily could -
be viewed as a punitive rather than renedi al neasure since
instructors had never before been paid extra for excess
students they voluntarily admtted. As has been recogni zed
repeatedly by courts in interpreting renedial power provisions
in the Agricultural Labor Relations Act and National Labor
Rel ations Act simlar to the renedial grant to PERB in section
3541.5(c), "[A] Board's discretion in ordering affirmative
action to renmedy unfair |abor practices is not unbounded. It
must be exercised reasonably by the Board whose power to
command affirmative action is renedial, not punitive. .. ."

(Sunnysi de Nurseries, Inc. v. Agricultural Labor Rel ations Bd.

(1979) 93 Cal . App.- 3d 922, 940, quoting in part fromEdi son Co.

v. Labor Board (1938) 305 U.S. 197, 236 83 L.Ed. 126, 143, 59

S.. 206.

Presumably in crafting its order, the Board was m ndful of
the necessity of limting its remedy to that necessary to
effectuate the purposes of the Act, as indicated in section

3541.5(c). See Ellis Landing & Dock Co. v. Richnond (1932)

70 Cal . App.. 720. In fact, the Board granted the District's

12



request for reconsideration to the extent of nodifying its
order to include a negotiated agreenent of the parties as a
means of termnating the overload pay liability pay period,
expressly to keep the renedy within the intentions of section
3541.5(c).

I n Decision 279a (p. 6), the Board defines the intent of
the original Decision 279 renedial order:

The intent of the Board' s order was to
renmedy the District's refusal to negotiate
prior to taking unilateral action with
regard to the wages, hours, and worKking
condi tions of bargaining unit nmenbers.

(P. 6.)

The purposes of the Act are nmet and the renedy of the
District's violations in this case is conplete when instructors
have been conmpensated for instructing students they were
required unlawfully to instruct.

Since this is a matter of interpreting the existing
| anguage of the Board's Order in Decision No. 279a and requires
neither reference to facts outside the record nor nodification

of the Order, the Association's waiver argunment fails.

CONCLUSI ON

Article 8 A of the parties' June 10, 1981 agreenent is a
negoti ated agreenent, wthin contenplation of Paragraph 3.B of
the Board's g{der in PERB Decision No. 279a. It termnates the
District's overload pay liability period and alters the status

quo. The term "maxi num cl ass size" as used by the Board in
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Par agraph B. 3 includes excess students registered with the
consent of instructors under the long standing practice between
the parties. Conpliance by the District with Paragraph B.3
will be conplete when instructors who taught Introduction to
Accounting and Principles of Accounting A and B courses from
the spring senester of 1979 to the fall senmester of 1981 are
appropriately conpensated for each student who was registered
in one of those classes in excess of the maxi num cl ass size
specified for the course in the Master Course Data File

i medi ately before the 1979 spring senester w thout consent of
the course instructor.- Such paynent shall include interest at

the rate of seven percent.

PROPOSED ORDER

Pursuant to PERB Decision No. 279(a) (Unfair Practice
Charge Case No. LA-CE-1157), Conpliance Case No. LA-C-64, R 0
Hondo Faculty Associ ation, CTA/NEA v. R o Hondo Community

College District, the foregoing findings of fact, conclusions

of law and the entire record, it is the Proposed Order that the
Ri o Hondo Community College District shall:

1. Pay overload pay to all District instructors who
taught Introduction to Accounting or Principles of Accounting A
and B from spring senester 1979 to fall senester 1981 for every
student registered during that period in excess of the maxi num

class size stated in the Master Course Data File immediately

14



before the 1979 spring semester, w thout consent of the course

instructor. Such paynent shall include interest at the rate of
7 percent.:
2. Upon issuance of a final decision, make witten

notification of the actions taken to conply with this Oder to

the Los Angel es Regional Director of the Public Enpl oynent

Rel ati ons Board in accordance with his/her instructions.
Pursuant to California Admnistrative Code, title 8,

part 111, section 32305, this Proposed Decision and Order shal

become final on May 6, 1985 unless a party files a tinely

statenment of exceptions. In accordance with the rules, the

statenent of exceptions should identify by page citation or

exhi bit nunber the portions of the record relied upon for such

exceptions. See California Admnistrative Code, title 8,

part 111, section 32300. Such statenent of éxceptions and

supporting brief nust be actually received by the Public

Enpl oynent Rel ations Board itself at the headquarters office in

Sacranento before the close of business (5:00 p.m) on

May 6, 1985, or sent by telegraph or certified United States

mai |, postmarked not later than the last day for filing in

order to be tinely filed. See California Adm nistrative Code,

title 8, part Ill, section 32135.* Any statement of exceptions

and supporting brief nust be served concurrently with its

filing upon each party to this proceeding. - Proof of service
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shall be filed with the Board itself. See California

Adm ni strative Code, title 8,

DATED:

Apri |

15,

1985

section 32300 and 32305.
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Janet Car away
Director of Representation

B Roger Smith

Hearing Officer



